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Passed by Shri. Akhilesh Kumar, Commissioner (Appeals) 

TT Arising out of Order-in-Original No CGST/WS0?/Ref-03/BSM/AC/2020-21 issued by Assistant 
Commissioner, Div-VII, Central Tax, Ahmedabad-South. 

'i:l ~ cnT ~ ~ trm Name & Address of the Appellant / Respondent 

M/s Jay Travels, Shop No. U/1A,Shroff Chambers,Opp. Navchetan High 
school,Paldi,Ahmedabad-380006. 
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may ,:I-, 

file an appeal or revision application, as the one may be against such order, lo the appropriate authority 

in the following way : 

0 
Revision application to Government of India : 

(1) ~ ~ ~ ~- 1994 ~ 'i:lRT 31\'TTl ~ ~ TT1:; lWfc,lT <fi w{ if ~ 'i:lRT <ln" B1l-tITTT <fi ~ ~ 
cfi ~ TR1a'fUT ~ ~ ~- 1mc, mcm. f<lrn 1f51@<1. ~ f<rwr. ~ ~- ~ m 'llcR. ~ mf, ·1g fReef 
: 110001 as) aS} n-Ml nifgg 

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit 
Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building, Parliament Street, New 
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first 
proviso to sub-section (1) of Section-35 ibid : 

(ii) uf? met a$) sift ah et if oa gefl sifFl aeni?) ah fef ·rsrt it art aeeai-) +f ur fleft +rvsrne el q1 
~ TT 1'.lfR ~ vITTf ~ lJ'T1f TT. <lT ~ ~ ZfT 1'f!'m Tf clW, erg~~ TT ZfT ~~TT m·l'.lfR ~ >ifcpm cfi 
elu+ gs ts)i 
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to 
another factory or from one warehouse to another during the course of processing of the goods in a 
warehouse or in storage whether in a factory or in a warehouse. 

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of 
on excisable material used in the manufacture of the goods which are exported to any country or 

territory outside India. 

(TT) ~ ~ cnT 1j1R1A fin~ f.r-TT 1lffi1 cfi ~ (~ m ~ <ln") f.mIB finm Tfm 1'.lfR m I 
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if oil mta at anet fell ig an d if fruff ® 



(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of 
on excisable material used in the manufacture of the goods which are exported to any country 
or territory outside India. 

(- ·\ . ,j 

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

3ffi'r:r ~ clfr ~ ~ cfi ~ cfi ~ ~ ~ -~ l'fr"-1" clfr ~ t 3tR° ~ 3~ ~ ~ tITTT ~cf frml:r cfi 
~ ~. 3m <Ti GRT -qrfu, cJT wnl '1x <TT 6/lG T-i TT)rn ~ (-;::/.2) 1998 tITTT 109 GRT ~ fcITT/ ~ "ITT I 

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products under 
the provisions of this Act or the Rules made there under and such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) 
Act, 1998. 

(1) flu uqrto grog (arfrei) frrraefl, 2o01 as fre g a; sia+fa ff@if@se qa «fen sy-e if e} fit if, fa oner « 
f andr fa feiia et Ml- +er j} frat +qoi--srret va arfte sngr a61 «}--} fit t ner sf?ra arr@ea fen oiri 
~ I ~ ~ ~ ~- c/Jf ~ 7fi ~ 'clrff 35-~ T-i ~ it)- cfi ~ <Ti ~ <Ti ~ tl3ITT"-6 ~ 
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 
Major Head of Account. 

(2) f@for- snaea d mer orsf vier±or any gas ens oqi} a sis? qwg st at wq&] 200/-- l qrai-et a) ong sift oref 
~ ~ ~ ~ ~ v'llTcTT "ITT ill 1000/- clfr ffi ~ clfr uITT! I 

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved 
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One 
Lac. 

0 

Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) ~ ~ ~- 2017 clfr tITTT 112 <Ti ~:- 

Under Section 112 of CGST act 2017 an appeal lies to:- 

safetf@at 9ft&sq 2 (t) q ii aarg arjurt d are+rat a) airer, orf)oil ads mpre} if fit gs, a}-el 
ere+ go ya hara arf)ell; nenferavoy (fRrsee) a$) uf@an &)fr ff3at, arsrerara # 2° rent, 
aw47 wa ,sruzar ,fiuxiu,tat<tat< -380004 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2" floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed 
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against (one 
which at least should be accompanied by a fee of Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where 
amount of duty I penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac 
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any 
nominate public sector bank of the place where the bench of any nominate public sector bank of 
the place where the bench of the Tribunal is situated. 

0 
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(4) 

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in 
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lacs fee of Rs. 100/- for each. 

"llllllc1ll ~ ~ 1970 <lm ~ ~ ~-1 cfi ~ f.i"~ ~ ~ \Jcfff ~ lfT 
~ 3roT <lmf't~ ~ ~ cfi 3roT -q xt ~ ~ ~ >ITT1 1:Jx xil.6.50 ~ q>f "llllllc1ll ~ 

fease eat slit nrfeg I 

One copy of application or 0.1.0. as the case may be, and the order of the adjournment 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the 
court fee Act, 1975 as amended. 

(5) ~ ~ ~ lTillc1T cp1 ~ m ~ f.iWTT ~ 3llx '4T ~ ~ fcnm \JlTITT t \JlT fTT1,T ~, 
alt euii yea vi tarot arflefl urenfravr (astuff@afer) fr, 19a2 +j fafgt ? 

Attention in invited to the rules covering these and other related matter contended in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) 

0 
flit yea, al eurat gjoa vi larat orflefly unfravr (fRrsce), } f arfleit a pet +f 
#fst 4iT (Demand) vd is (Penalty) l 10% qf srr +re·it srfrarf # I aruifr, srfea gf sir 1o +ls 
~ .. t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 
1994) 

(T) 
~ ~ ~ aftl:: WIT 'P{ if; 3TTl1T'a', !lrlfm;r ~ "~ <!TT 1'.ftrr"(Duty Demanded) - 

(i) (Section) m 11D if;~ f.'tmfur OOT; 
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the 
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount 
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition for 
filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 
& Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule El of the Cenvat Credit Rules. 

sw gr an?at } f? arf} fer+er # 4Her orgt a rqar «pea r aves flaifea it t ' fag mg «ton h 
10% q1air 4¢ silt oral #raw avs faaif@a t as 4vs k 10%1air x 4rt or waft di ' 

6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of 
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute." 

II. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and Services 
Tax Act,2017/lntegrated Goods and Services Tax Act, 2017/ Goods and Services Tax(Compensation to 
states) Act,2017,may file an appeal before the appellate tribunal whenever it is constituted within three 
months from the president or the state president enter office. 
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ORDER-IN-APPEAL 

This appeal has been filed by Mis. Jay Travels, situated at Shop No. U/lA, 

Shroff Chambers, Opp. Navchetan High School, Paldi, Ahmedabad-380007 (for short 

"appellant") against 010 No.CGST/WS07/Ref-03/BSM/ AC/2020-21 dated 29.04.2020 

(for short "impugned order") passed by the Assistant Commissioner of Central GST, 

Division- VII, Ahmedabad South Commissionerate, Ahmedabad (for short "adjudicating 

authority"), 

2(i). The facts of the case, in brief, are that the appellant is providing service 

under the category of 'Travel Agent Service' (Other than Air and Rail) and holding 

service tax registration. On the basis of information, an enquiry/search was carried out 

on 16.03.2006. It was learnt that the appellant has paid the service tax upto March-2005. 

It was also found that during the period from April-2005 to Oecember-2005, the appellant 

have received the total income of Rs.9,06,994/- as Commission but they neither paid the 

service tax amount of Rs.92,512/- on such receipt nor filed the ST-3 returns. The 

appellants paid their service tax liability in the month of March-2006 and June-2006. 

2(ii). Thereafter, a Show Cause Notice (for short "SCN") was issued to the 

appellant on 16.08.2007 for such act of them and was subsequently adjudicated vide 

Order-in-Original No.SD-02/O1O No.160/09-10 dated 29.07.2009 wherein demand of 

Rs.92,512/- was confirmed alongwith interest and penalty was imposed under Section 76, 

77 and 78 of the Finance Act, 1994 upon them. Being aggrieved with the Order-in 

Original, the appellant preferred an appeal with then Commissioner (Appeals-IV), who 

vide Order-in-Appeal (for short "OLA") No.83/20 I 0(STC/HKJ/Commr(A)/Ahd dated 

17.03.2010 rejected the appeal and upheld the said Order-in-Original. The appellant 

challenged the said OIA before the Hon 'ble CESTAT, Ahmedabad who vide its order 

dated 13.03.2012 remanded the case back to the adjudicating authority with direction to 

consider the specific plea of the appellant with regard to the eligibility/applicability of the 

benefits of exemption in terms of Notification No.06/2005-ST, after following the 

princi pies of natural justice. 

0 

0 

2(iii). The adjudicating authority in remand proceedings, found that the ledger 

accounts of the appellant during the year 2004-05 had shown the commission income of 

Rs.6,49,872/- and hence crossed the exemption limit of Rs.4 Lakhs as prescribed under 

the said Notification. The commission income of the appellant during the year 2005-06 

was also found to be more than the exemption limit. Therefore, the adjudicating 

authority passed the Order-in-Original No.SD/02/04/ AC/2013-14 elated 29.08.2013 

confirming demand of service tax for Rs.92.512/- alongwith interest and imposed penalty 

" .2F 
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under Section 76, 77 and 78 of the Finance Act, 1994. Being aggrieved with this Order 

in-Original, the appellant preferred an appeal with the Commissioner (Appeals-IV) who 

under Para-7(i) of OIA No. AHM-SVTAX-000-App-088-1 4-15 dated 27.06.2014 

observed that the Hon'ble CESTAT in its order dated 13.03.2012 had found as under: 

'"5. After careful consideration of the submission made by both sides, I find that there being no 
dispute to the services rendered by the appellant under the category of Travel Agent Service, the 
benefit of notification which are there in the statute, should have been automatically be given to the 
assessee. Even in the absence of any such claim, the benefit should have been granted to them. Be 
that as it may, the specific plea of the assessee that they are eligible for the benefit of Notification 
No.6/2005-ST, can not be disregarded (or the services rendered upto the first four lakhs, during the 
period April, 2005 to March, 2006 for which the appellant is eligible for the benefit of Notification, 
provided he has not crossed the limit o(Rs. Four Lakhs during the preceding Financial Year. Since 
the issue was not taken up by the appellant before the lower authorities, in the interest of justice, this 
issue needs to be considered by the adjudicating authority in its correct perspective." 

[Emphasis supplied] 

O 

Commissioner (Appeals-IV) also found under Para-8.2 of the said OIA that 

the service of Travel Agent was made taxable from 10.09.2004 and therefore the taxable 

value towards the said service required to be considered from 10.09.2004 to 31.03.2005 

only. Therefore the Commissioner (Appeals-IV) vide his OIA No.AHM-SVTAX-000- 

App-088-14-15 dated 27.06.2014 remanded the matter back to adjudicating authority for 

ascertaining the taxable value as per the direction. He also directed the appellant to put 

all the evidences before the adjudicating authority in support of their contention as well 

as any other details/documents etc. that may be asked for by the adjudicating authority. 

2(iv). The adjudicating authority in the remand proceedings offered the 

O 

appellants the opportunity of personal hearing on 12.02.2015, 08.04.20 I 5, 25.05.2015 

and on 15.03.2016. However, the appellant neither attended the hearing nor submitted 

any reply or documents. Thus, the adjudicating authority proceeded to decide the matter 

on the basis of available records. Considering the direction of the appellate authority, the 

adjudicating authority found that the comiiission income for the year 2004-05 comes to 

Rs.3,97,437/- and thus is under the exemption limit of rupees four lakhs and therefore the 

benefit of Notification No.6/2005-ST is available to them for the year 2005-06. However, 

the adjudicating authority found that the condition one of the said notification says that 

the service provider has the option not to avai I the exemption and pay the service tax on 

the taxable service and such option once exercised in a financial year, shall not be 

withdrawn during the remaining part of such financial year. The adjudicating authority 

further found that the appellant has opted for payment of service tax from the beginning 

and therefore they can not subsequently withdraw their option. Accordingly, the 

adjudicating authority vide the Order-in-Original No.SD-05/31/DKJ/AC/2015-16 dated 

30.03.2016 confirmed the demand of Rs.92,512/- along with interest and imposed penalty 

under Section 76, 77 and 78 of the Finance Act. 1994. 
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2(v). The appellant preferred an appeal before the Commissioner(Appeals) of 

CGST & Central Excise, Ahmedabad against the said Order-in-Original No. 

SD-05/3 1/DKJ/AC/2015-16 dated 30.03.2016 who vide its OIA No.AHM-EXCUS-0O1 

041-2019-20 dated 19.09.2019 held that SSl benefit would be available to the appellant 

and accordingly remanded the matter back to adjudicating authority for re-quantification 

of tax liability of appellant and charging of interest and imposition of penalty 

accordingly. Penalty imposed under Section 76 was also set aside vide the said OIA. 

2(vi). In view of the OIA No.AHM-EXCUS-001-041-2019-20 dated 19.09.2019, 

the adjudicating authority confirmed the demand of service tax amounting Rs.51,713/ 

alongwith interest of Rs.2,088/- and imposed penalty of Rs.2.000/- under Section 77 and 

Rs. 12,928/- (25% of Service Tax amount of Rs.51,713/-) under Section 78 of the Finance 

Act, 1994 vide OIO No.CGST/WS07/O&A/OIO"I0/MK/AC/2019-20 dated 03.03.2020. 

2(vii) . In view of OTA No.AHM-EXCUS-001-041-20 19-20 dated 19.09.2019 and 

subsequent OIO No.CGST/WS07/O&A/O1O- l 0/MK/AC/20 l 9-20 dated 03.03.2020, the 

appellant filed refund claim of Rs.76,584/- (Service Tax Rs,42,345- + Interest 

Rs.34,239/-) with the adjudicating authority, who vide the impugned order rejected the 

refund claim of Rs.42,345/- on the ground that the appellant failed to submit certain 

documents as mentioned in its para-5 of the impugned order and also failed to submit the 

documentary evidence which show that the burden of tax has been borne by them and has 

not been passed on to any other person as stipulated under Section 11 B of the Central 

Excise Act, 1944 as made applicable to Service Tax vide Section 83 of the Finance Act, 

1994. 

0 

3. Being aggrieved with the impugned order. the appellant has filed the 

present appeal on the following grounds : 
(i) that the amount was paid during the investigation on the instruction of investigating 

officer and hence the question of unjust enrichment is not applicable; 
(ii) that neither SCN has been issued nor opportunity of personal hearing has been 

granted to them. Thus the impugned order has been issued without following the 
principle of natural justice. 

0 

4. Opportunities of personal hearing, in virtual mode through video 

conference, were granted to the appellant on 20.01 .2021. 18.02.2021, 04.03.2021 and on 

22.06.2021 which were not availed by them. Therefore, 1 proceed to decide the appeal on 

the basis of records available in the matter. 

5. I have carefully gone through the facts of the case, grounds of appeal in the 

appeal memorandum and the various plea putforth in the appeal memorandum. The 
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issue to be decided is whether the appellant is eligible for the refund of the amount and 

interest as claimed by them. 

6(i). The facts of the case reveal that the refund has arisen due to the amount 

paid by them during the investigation and the liability of which was confirmed vide 010 

No.CGST/WS07/O&A/O1O-10/MK/AC/2019-20 dated 03.03.2020 was less than the 

amount paid by them. The relevant part of Section 11 B of the Central Excise Act, 1944 

as made applicable to Service Tax vide Section 83 of the Finance Act, 1994 reads as 

under: 

O 

Section 11B : Claim for refund of duty and interest, if any, paid on such duty 
(]) Any person claiming refund of any duty of excise and interest, if any, paid on 
such duty may make an application ./Gr refimd of such duty and interest, if any, paid on 
such duty to the Assistant Commissioner of Central Excise or Deputy Commissioner of 
Central Excise before the expiry of one year from the relevant date in such form and 
manner as may be prescribed and the application shall be accompanied by such 
documentary or other evidence (including the documents referred to in Section 12A) as 
the applicant may furnish to establish that the amount of duty of excise and interest, if 
any, paid on such duty in relation lo which such refund is claimed was collected from, or 
paid by him and the incidence of such duty and interest, i{ony, paid on such duty had not 
been passed on by him to any other person..." 

[Emphasis supplied] 

6(ii). Section 11 B makes it clear that it has been made mandatory that the refund 

may only be sanction if it is proved that the duty/tax has not been passed by the assessee 

to any other person. I find that the Hon 'ble Apex Court in case of Mis. Mafatlal 

Industries Ltd. [l 997(89)ELT 247(SC)] has held as under: 

(a) Refunds of Central Excise and Cus/0111.i Duties - All claims for refund except where 
levy is held to be unconstitutional, to be preferred and adjudicated upon under 
Section 11 B of the Central Excise Act, I 944 or under Section 2 7 of the Customs Act, 
1962 and subject to claimant establishing that burden of duty has not been passed on 
to third party - no civil suit for refund of duty maintainable= Writ jurisdiction of 
High Courts under Article 226 and of Supreme Court under Article 32 unaffected by 
said Section 11 B or Section 2 7 but writ court to have clue regard to the provisions of 
Central Excise and Customs Act and to refuse grant of relief where burden of duty 
passed on to third party= Favourable order not to result in automatic refund and 
claimant to prove burden of duty not passed on lo third party. 

(b) Refund - Bar of unjust enrichment - Incidence o/dutv - Rejimd of duty either under 
Central Excise Act, Customs Act, in a civil suit or o writ petition grantable only when 
it is established that burden of duty has not been passed on to others - Person 
ultimately bearing the burden of duty can legitimatelv claim its refund otherwise 
amount to be retained by the State - Section 11 Bal the Central Excise Act, 1994= 
Section 27 of the Customs Act, ./962 -· Section 72 of the Contract Act and Articles 32 
and 226 of the Constitution of India. 

Therefore, the onus to prove that the tax paid by them has not been passed 

on to any other person is on the appellant. 

6(iii). It is further contended bythe appellant that the adjudicating authority 

I further find that there is no didn't follow the principle of natural justice. 
vi 3)» 
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• ~..., 

e ;8 
2 

,t . 

* 

about the opportunities of personal hearing granted by the 
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adjudicating authority to the appellant in the impugned order while rejecting the refund 

claim of the appellant. Thus, it is clearly corning out that the principle of natural justice 

has not been followed by the adjudicating authority as no opportunity of personal hearing 

had been granted to the appellant. Moreover, while the refund claim was for Rs.76,584/ 

(Service Tax Rs.42,345/- + Interest Rs.34,239/-), the adjudicating authority has rejected 

the claim for Rs.42,345/- only and has not given its finding on the remaining amount. In 

view of the above, it would be prudent that the matter may be remanded back to the 

adjudicating authority to pass an order afresh after following the principle of natural 

justice and give its finding on the entire issue. The appellant is also directed to avail the 

opportunity of personal hearing to be grantee! by the adjudicating authority in this regard 

and submit all the documents which they wish to rely upon in support of their contention 

and towards unjust enrichment. 

7. In view of the foregoing, the appeal is remanded back to the adjudicating authority 

as per the direction contained hereinabove. 

Date: .06.2021. 

Attested 

<gr 
(Jitendra Dave) 
Superintendent (Appeal) 
CGST, Ahmedabad. 

BY R.P.A.D. / SPEED POST TO: 
Mis. Jay Travels, 
Shop No.U/1 A, Shroff Chambers, 
Opp. Navchetan High School, 
Paldi, Ahmedabad-380 007, 

Copy to:- 
1. The Principal Chief Commissioner, CGST & Central Excise, Ahmeclabad Zone. 
2. The Principal Commissioner/Commissioner, CGST & Central Excise, Ahmedabad South Comm'rate. 
3. The Addl./Joint Commissioner, (Systems), CGST & Central Excise, Ahmedabad South Comm'rate. 
4. The Dy. / Asstt. Commissioner, CGST & Central Excise, Division-VII, Ahmedabad South Comm'rate. 
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